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Ohio Falls Car Co. v. Mensies, supra; Nicholas v. Venable, 2 Misc. Rep. 
109, 20 N. Y. Supp. 851. 

That the acceptance of the bill of lading by the consignee amounts 
to an acceptance of the goods is a well-established doctrine. See 
Emery's Sons v. Irving Nat. Bank, 25 Ohio St. 360, 18 Am. Rep. 299. The 
assignment of the bill of lading is a symbolic delivery of the goods rep- 
resented by the bill. Ky. Refining Co. v. Bank, 28 Ky. L. 486, 89 S. W. 
492. By such a delivery of the bill of lading, title to the goods passes 
as absolutely as by a bill of sale. St. Paul, etc., Co. v. Great Western, etc., 
Co., 27 Fed. 434. And it is an elementary principle, that in the absence 
of fraud and the like, title to goods having once passed there can be 
no rescission. 

Specific Performance — Defect in Vendor's Title — Inchoate Dower — 
Abatement of Purchase Price. — The defendant made a contract to con- 
vey certain lots to the plaintiff, but his wife refused to join in the deed. 
Whereupon, the plaintiff tendered the contract price less the value of 
the wife's inchoate dower interest and demanded a conveyance of the 
husband's estate in the lands. The defendant refused to convey, and the 
plaintiff brought a bill for specific performance at the reduced price. 
Held, specific performance will be granted. Tebeau v. Ridge (Mo.), 170 
S. W. 871. 

Courts of equity will not on decreeing specific performance of a 
husband's contract to convey real property, force the wife to join in 
the deed in order to bar her inchoate dower interest. McCormick v. 
Stephany, 61 N. J. Eq. 208, 48 Atl. 25; Barbour v. Hickey, 2 App. D. C. 
207, 24 L. R. A. 763. See Emery v. Wase, 5 Ves. 846. But as a general 
rule, wherever any person, having contracted to convey real property, 
is unable to transfer a perfect title, a decree of specific performance 
may be obtained with an abatement of the purchase price by an amount 
equivalent to the value of the defect. Wilson v. Cox, 50 Miss. 133; Phin- 
isy v. Guernsey, 111 Ga. 346, 36 S. E. 796, 78 Am. St. Rep. 207, 50 L. R. 
A. 680. In many jurisdictions, this rule is applied on a wife's failure 
to join in the husband's deed; and the purchase price is, in the decree, 
reduced by the value of the wife's inchoate dower as estimated from 
approved mortality tables. Bcthell v. McKinney, 164 N. C. 71, 80 S. E. 
162; Wright v. Young, 6 Wis. 127, 70 Am. Dec. 453; Woodbury v. Luddy, 
14 Allen (Mass.), 1, 92 Am. Dec. 731. But, by the weight of authority! 
an exception is made to the general rule, in such cases. Specific per- 
formance of the contract is decreed, if the vendee so desire, as to the 
husband's interest but no abatement of the contract price is allowed. 
Clark v. Seirer, 7 Watts (Pa.), 107, 32 Am. Dec. 745; Bateman v. Riley, 
72 N. J. Eq. 316, 73 Atl. 1096; Bartok v. Isvolt, 261 111. 279, 103 N. E.' 
967; Aiple-Hemmelmann Real Estate Co. v. Spelbrink, 211 Mo. 671, 111 S. 
W. 480, 14 Ann. Cas. 652 (overruled by the principal case). For other- 
wise, coercion would be indirectly applied to the wife by the operation 
of the decree, since her natural feelings would prompt her to join in 
the deed to prevent the husband's loss through her failure to do so, 
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and because of the fact that the husband might unduly exercise his 
influence over her to bring about the same result. Barbour v. Hickey, 
supra; Haden v. Falls, 115 Va. 779, 80 S. E. 576. Where the wife's refu- 
sal to join, however, has been subsequently induced by the husband, 
an indemnity for the protection of the vendee against the wife's pos- 
sible future claim will be required. Young v. Paul, 10 N. J. Eq. 401, 64 
Am. Dec. 456. Indemnity will also be required when, after the hus- 
band's death, a decree of specific performance is sought against his 
heirs and the widow refuses to join in the deed, as the reason for the 
exception fails when the decree is not directed against the husband. 
McCormick v. Stephany, supra. Some courts adopt a stand midway be- 
tween the general rule and the exception. The decree is granted; and 
not an abatement of the purchase price, but a retention of a certain 
part of it, as indemnity, is required, until dower vests or the possibility 
of vesting ceases. Minge v. Green, 176 Ala. 343, 58 South. 381; Bradford 
v. Smith, 123 Iowa 41, 98 N. W. 377; Thompson v. Cobley, 127 Iowa 234, 
103 N. W. 117. Indemnity, as thus applied, is preferable to abatement 
because of the absolute impossibility of justly computing the value of 
inchoate dower. See Wannamaker v. Brown, 77 S. C. 64, 57 S. E. 665. 
It has been suggested that the true rule for determining whether an 
abatement of the purchase price in such cases should be allowed is 
based upon the vendee's knowledge or ignorance, on entering into the 
contract, of the fact that the vendor was married. If known, there 
should be no abatement; but if not, abatement should be given. See 
Pomeroy, Specific Performance, 2 ed., § 461. This suggestion is drawn 
from an analogy to the rule applied in England where the husband has 
contracted to convey property of which he is the ostensible owner, 
but in which the wife holds a future estate. Pomeroy, Specific Perform- 
ance, 2 ed., § 458, et seq. In such cases, specific performance may be 
required of the husband to the extent of his interest in the property; 
but no abatement of the purchase price, equivalent to the value of the 
wife's estate, is allowed, unless the vendee did not know that the vendor 
was married. Barnes v. Wood, L,. R. 8 Eq. 424. And in a few juris- 
dictions this is the accepted doctrine in this country. Bonnet v. Babbage 
(Sup. Ct. S. T.), 19 N. Y. Supp. 934; Peoples Savings Bank Co. v. Pari- 
sette, 68 Ohio St. 450, 67 N. E. 896, 96 Am. St. Rep. 672; Kuratli v. Jack- 
son, 60 Ore. 203 118 Pac. 1P2. But it is believed that this distinction 
is not sound, since the refusal to abate the price is made for the wife's 
protection only; and of this, she stands equally in need whether the 
vendee knew of her existence or not. 



